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Ms. Noreta R. McGee
Secretary
Interstate Commerce Commission
Washington, D?C.

Dear Ms. McGee:
t

Enclosed for filing and recordation pursuant to the
provisions of 49 U.S.C. Section 11303(a) are counterparts of
the. following documents:
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(a) Conditional Sale Agreement dated as of Septem-
ber 1, 1986,between ACF Industries, Incorporated, as
Builder, The Connecticut Bank and Trust Company,
National Association, as Agent, and BarclaysAmeri-
can/ Leasing, Inc., as Buyer (Primary Document); and

(b) Assignment of Conditional Sale Indebtedness
dated as of September 1, 1986 among ACF Industries,
Incorporated, as Builder, The Connecticut Bank and
Trust Company, National Association, as Agent, and
BarclaysAmerican/Leasing, Inc., as Buyer (Secondary
Document).

(a) Lease of Railroad Equipment dated as of Septem-
ber 1, 1986 between BarclaysAmerican/Leasing, Inc.,
as Lessor, and Soltex Polymer Corporation, as
Lessee (Primary Document); and

(b) Assignment of Lease and Agreement dated as of
September 1, 1986 between BarclaysAmerican/Leasing,
Inc., as Lessor, and The Connecticut Bank and Trust
Company, National Association, as Agent (Secondary
Document).



The names and addresses of the parties to the foregoing
documents are:

1. Agent:

The Connecticut Bank and Trust
Company, National Association
One Constitution Plaza
Hartford, Connecticut 06115

2. Buyer-Lessor:

BarclaysAmerican/Leasing, Inc.
201 South Tryon Street
Charlotte, North Carolina 28231

3. Builder-Seller:

ACF Industries, Incorporated
3301 Rider Trail South
Earth City, Missouri 63045

4. Lessee:

Soltex Polymer Corporation
3333 Richmond Avenue
Houston, Texas 77098

A description of the railroad equipment covered by the
enclosed documents is:

Two hundred seventy-two (272) new ACF Model 5711, 5800
CUFT, center flow, covered hopper cars bearing reporting marks
and numbers ELTX 1100 through ELTX 1371, both inclusive.

Also enclosed is a check in the amount of $20 payable to
the order of the Interstate Commerce Commission covering the
required recordation fees.

Kindly return the stamped counterparts of the enclosed
documents not needed for your official files to Charles T.
Kappler, Esq., Alvord and Alvord, 918 Sixteenth Street, N.W.,
Washington, D.C. 20006.

A short summary of the enclosed primary and secondary
documents' to appear in the Commission's Index is:



Conditional Sale Agreement, Assignment of Conditional
Indebtedness, Lease of Railroad Equipment and Assign-
ment of Lease and Agreement, each dated as of Septem-
ber 1, 1986, covering two hundred seventy-two (272)
covered hopper cars identified by marks and numbers
ELTX 1100 through ELTX 1371, both inclusive.

Very truly yours,

Charles T. Kappler

Enclosures



3.C. 20423

OFFTCSOFTHE3ECHKTARY

Charles T. Kappler
Alvord & Alvord
918 16th St. N.W.
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INTERSTATE COMMERCE COMMISSION

CONDITIONAL SALE AGREEMENT

between

ACF INDUSTRIES, INC.,

as Seller

and

BARCLAYSAMERICAN/LEASING, INC.,

as Buyer

Dated as of September 1, 1986

ALL RIGHT, TITLE AND INTEREST OF ACF INDUSTRIES, INC. IN
AND TO THIS CONDITIONAL SALE AGREEMENT, AS IT MAY FROM
TIME TO TIME BE AMENDED, MODIFIED OR SUPPLEMENTED, HAS
BEEN ASSIGNED TO AND IS SUBJECT TO A SECURITY INTEREST IN
FAVOR OF THE CONNECTICUT BANK AND TRUST COMPANY, NATIONAL
ASSOCIATION, AS AGENT. AN ORIGINAL AND SEVERAL COUNTER-
PARTS OF THIS AGREEMENT HAVE BEEN EXECUTED, BUT, AS SET
FORTH IN SECTION 25.4, NO SECURITY INTEREST IN THIS
AGREEMENT MAY BE CREATED THROUGH THE TRANSFER OR POSSES-
SION OF ANY COUNTERPART OTHER THAN THE ORIGINAL COUNTER-
PART, WHICH IS IDENTIFIED AS THE COUNTERPART CONTAINING A
RECEIPT THEREFOR EXECUTED BY SUCH AGENT ON THE SIGNATURE
PAGES HEREOF. SEE SECTION 25.4 HEREOF FOR INFORMATION
CONCERNING THE RIGHTS OF THE HOLDERS OF THE VARIOUS COUN-
TERPARTS HEREOF.
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CONDITIONAL SALE AGREEMENT

CONDITIONAL SALE AGREEMENT, dated as of Septem-
ber 1, 1986, between ACF INDUSTRIES, INC. (the "Builder"
or the "Seller" as the context may require and as more
particularly explained in Section 1), and BARCLAYS-
AMERICAN/LEASING, INC. (the "Buyer" or "Owner").

RECITALS

A. The Builder is willing to construct, sell
and deliver to the Buyer, as assignee, pursuant to the
Purchase Agreement Assignment, of the rights of the Les-
see under the Purchase Agreement (which rights shall
survive the execution and delivery of this Agreement and
supplement the terms hereof), and the Buyer is willing to
purchase, the Equipment (as such term and certain other
capitalized terms used herein are defined in Section 1).

B. Pursuant to this Agreement, the Builder
will deliver and sell to the Buyer the Equipment against
payment by the Buyer of the Down Payment as part payment
of the Aggregate Purchase Price therefor, reserving to
the Builder a security interest in the Equipment to se-
cure the payment by the Buyer of the balance of the Ag-
gregate Purchase Price and the performance by the Buyer
of and compliance by the Buyer with its covenants herein
contained.

C. The Seller and the Buyer contemplate that
the Equipment will be leased by the Buyer to the Lessee
pursuant to the Lease, that the indebtedness of the Buyer
secured by the foregoing security interest will be ac-
quired from the Builder by the Agent, that such security
interest will be assigned by the Builder to the Agent to
secure the payment of such indebtedness and all other
amounts payable to the Agent and the Lenders pursuant
hereto or pursuant to the Participation Agreement, and
that to secure further the payment of such indebtedness,
the Buyer will also grant to the Agent a security inter-
est in the Buyer's rights under the Lease and pursuant to
the Letter of Credit.



NOW, THEREFORE, in consideration of the mutual
agreements herein contained, the parties hereto agree as
follows:

SECTION 1. DEFINITIONS.

The term "Seller", whenever used in this Agree-
ment, means, before any assignment of any of its rights
hereunder, ACF Industries, Inc. and any successor or
successors for the time being to its manufacturing prop-
erties and business, and, after any such assignment, both
the Agent, as assignee pursuant to the Assignment of
certain rights hereunder and, with respect to rights
retained by ACF Industries, Inc. under the terms of the
assignment or excluded by the terms thereof, ACF Indus-
tries, Inc. The term "Builder", whenever used in this
Agreement, means, both before and after such assignment
to the Agent, ACF Industries, Inc. and any successor or
successors for the time being to its manufacturing prop-
erties and business.

The following terms shall have the following
meanings unless the context shall otherwise require:

Additional Rent; as defined in Section 3.2 of
the Lease.

Agent; The Connecticut Bank and Trust Company,
National Association, a national banking association, in
its capacity as agent under the Participation Agreement,
and its successors as agent thereunder.

Agent's Available Funds; the funds held by the
Agent which, pursuant to Section 2.4 of the Participation
Agreement, may be applied to the payment of amounts equal
to the Conditional Sale Indebtedness in respect of Units
being delivered to the Owner at an Equipment Closing.

Aggregate Purchase Price; as defined in Sec-
tion 4.1.

Assignment; the Assignment of Conditional Sale
Indebtedness, dated as of the date hereof, among the
Builder, the Agent and the Buyer, providing for the as-
signment by the Builder to the Agent of its right, title
and interest in and to the Conditional Sale Indebtedness
and this Agreement, and including therein the Buyer's



consent to such assignment, as from time to time amended,
modified or supplemented in accordance with its terms.

Basic Rent: as defined in Section 3.1 of the
Lease.

Business Day; any day other than a Saturday, a
Sunday or any other day on which banking institutions in
New York, Connecticut, North Carolina, or Texas are re-
quired or authorized by law to be closed.

Casualty Occurrence; as defined in Section 7.1
of the Lease.

Casualty Value; as defined in Section 7.1 of
the Lease.

Certificate of Acceptance; a certificate de-
livered, pursuant to Section 2 of the Lease, by a repre-
sentative of the Buyer who is an employee of the Lessee
upon delivery by the Builder and acceptance by the Lessee
of Units that such Units have been inspected and accepted
on behalf of the Buyer for all purposes of this Agree-
ment.

Conditional Sale Default; any event or condi-
tion which after the' giving of notice or the lapse of
time or both would become a Conditional Sale Event of
Default.

Conditional Sale Event of Default; as defined
in Section 17.

Conditional Sale Indebtedness; as defined in
Section 4.1.

Consent; the Lessee's Consent and Agreement to
the assignment of the Lease, dated as of the date hereof,
as from time to time amended, modified or supplemented in
accordance with its terms.

Cut-off Date; the earliest of (a) the date of
the Equipment Closing with respect to the 272nd unit of
the Equipment, (b) the date of a Declaration of Default
pursuant to Section 17 and (c_) November 15, 1986.

Declaration of Default; as defined in Sec-
tion 17.



Down Payment; the portion of the cash purchase
price for Equipment paid by the Buyer under Section 4.1,
as more fully defined therein.

Equipment; the 272 units of ACF Model 5711,
5800 CUFT, center flow, covered hopper cars set forth in
Schedule A hereto, subject to exclusion as provided in
Section 3.1, together with all additions, modifications
or improvements thereto or replacements thereof as con-
templated by Section 4.2.

Equipment Closing; as defined in Sec-
tion 3.1(aT7

•

Equipment Closing Date; the date of any Equip-
ment Closing.

Lease; the Lease of Railroad Equipment, dated
as of the date hereof, between the Buyer, as Lessor, and
the Lessee, providing for the lease of the Equipment to
the Lessee, as from time to time amended, modified or
supplemented in accordance with the terms thereof and of
the Basic Agreements.

Lease Assignment; the Assignment of Lease and
Agreement, dated as of the date hereof, between the
Buyer, as Lessor, and the Agent, granting to the Agent a
security interest in and assigning certain of the Les-
sor's right, title and interest in, to and under the
Lease, as from time to time amended, modified or supple-
mented in accordance with its terms.

Lease Default; any event or condition which
.after the giving of notice or the lapse of time or both
would become a Lease Event of Default.

Lease Event of Default; any of the events or
conditions defined as "Events of Default" in Section 17.1
of the Lease.

Lenders; Connecticut General Life Insurance
Company and INA Life Insurance Company, so long as they
have an interest in the Conditional Sale Indebtedness,
and any transferee (or subsequent transferee) of any
interest in the Conditional Sale Indebtedness, so long as
such transferee has such an interest.



Lessee; Soltex Polymer Corporation, a Delaware
corporation, and its permitted successors and assigns
under Section 14.4 of the Participation Agreement.

Lessor's Lien; any Lien arising as a result of
(_i) claims against or affecting the Lessor, not related
to the transactions contemplated by the Participation
Agreement or the Lease, (ii) acts or omissions of the
Lessor, not related to the transactions contemplated by
the Participation Agreement or the Lease, (iii) Taxes
imposed against the Lessor which are not indemnified
against by the Lessee pursuant to the Lease, or
(iv) claims against the Lessor arising out of the volun-
tary transfer by the Lessor (without the consent of the
Lessee) of its interest in the Equipment, other than a
transfer pursuant to Section 17.2 of the Lease.

Lien; any mortgage, pledge, lien, charge,
encumbrance, lease, sublease, exercise of rights, reten-
tion of title, equipment trust, conditional sale agree-
ment, security interest or claim.

Officers' Certificate; as to any corporation,
a certificate signed by the Chairman of the Board or the
President or any Vice President and by any Assistant Vice
President or the Treasurer or any Assistant Treasurer or
the Secretary or any Assistant Secretary of such corpora-
tion.

Owner; BarclaysAmerican/Leasing, Inc., a North
Carolina corporation, its successors and permitted as-
signs under Section 12 of the Participation Agreement.

Participation Agreement; the Participation
Agreement, dated as of the date hereof, among the Buyer,
the Agent, the Lessee, and the Lender, as from time to
time amended, modified or supplemented in accordance with
its terms.

Payment Date; as defined in Section 4.1.

Permitted Liens; Liens for Taxes (as defined
in the Lease)either not yet due or being contested in
good faith (and, if being contested, for the payment of
which arrangements reasonably satisfactory to the Owner
and the Agent have been made) by appropriate proceedings
so long as such proceedings do not involve any danger of
the sale, forfeiture or loss of the Equipment or any



interest therein; materialmen's, mechanics', workmen's,
repairmen's, employees' or other like Liens arising in
the ordinary course of business for amounts the payment
of which is either not yet delinquent or is being con-
tested in good faith (and, if being contested, for the
payment of which arrangements reasonably satisfactory to
the Owner and the Agent have been made) by appropriate
proceedings so long as such proceedings do not involve
any danger of the sale, forfeiture or loss of the Equip-
ment or interest therein; Liens arising out of the judg-
ments or awards against the Lessee (and for the payment
of which arrangements reasonably satisfactory to the
Owner and the Agent have been made) with respect to which
an appeal or proceeding for review is being prosecuted in
good faith and with respect to which there shall have
been secured a stay of execution pending such appeal or
proceeding for review; and any Lien created by the Secu-
rity Documents.

Purchase Agreement; the documentation evidenc-
ing the agreement between the Lessee and the Builder
providing, among other things, for the purchase by the
Lessee of the Equipment and consisting of two letters,
from the Lessee to the Builder, dated April 17, 1986 and
August 15, 1986, confirming orders to purchase from the
Builder, and Blanket Order No. 388 from the Lessee to the
Builder.

Purchase Price; as defined in Section 2.

Security Documents; the Assignment, the Lease
Assignment and this Agreement.

Termination Date; as defined in Section 14 of
the Lease.

Unit; a unit of the Equipment.

All capitalized terms used in this Agreement
without other definition shall have the meanings assigned
in the Lease.



SECTION 2. SALE OF UNITS.

Subject to the terms and conditions of Sections
3, 4, 5 and 6, the Builder will sell and deliver to the
Buyer, and the Buyer will purchase from the Builder and
accept delivery of and pay for the Equipment identified
on Schedule A hereto for the gross fixed price of $47,275
per Unit, in the case of the first 222 Units delivered,
and $46,275 per Unit, in the case of the last 50 Units
delivered, as more fully described in Schedule A hereto
(including sales tax, if applicable, and actual cost of
services provided by the Builder and including transpor-
tation and storage) (the "Purchase Price").

SECTION 3. EQUIPMENT CLOSINGS, INSPECTION AND ACCEP-
TANCE, ETC.

3.1. Equipment Closings. (a) The Builder
shall aggregate the Units into no more than two groups
and the purchase and sale of each such group shall take
place at a closing (an "Equipment Closing") to be held on
the date set forth in the notice relating to such groups
delivered pursuant to Section 5, provided that an Equip-
ment Closing may not be held under this Agreement
(^) prior to the first Funding Date (as determined pursu-
ant to Section 2.3 of the Participation Agreement) or
(ii) after November 15, 1986. Unless otherwise agreed by
the parties hereto, all documents and instruments re-
quired to be delivered at any Equipment Closing shall be
delivered at the offices of Debevoise & Plimpton, 875
Third Avenue, New York, New York 10022, all funds re-
quired to be made available at any Equipment Closing
shall be made available at the offices of The Connecticut
Bank and Trust Company, National Association, One Con-
stitution Plaza, Hartford, Connecticut 06115, Attention:
Corporate Trust Department, and the Equipment to be de-
livered at any Equipment Closing shall be delivered at
the place or places within the United States of America
set forth in Schedule C to this Agreement.

(b) Prior to delivery of any Unit (including
during construction thereof), it shall be subject to
inspection where it is then located by any authorized
representative of the Lessee or the Buyer (and the Buyer
hereby appoints as its agent for such purpose such em-
ployee of the Lessee as the Lessee may designate to make



such inspection), and the Seller shall make all arrange-
ments necessary to permit any such inspection.

(c) The Builder shall sell and the Buyer shall
purchase the Equipment so tendered for delivery at an
Equipment Closing, subject to.the inspection and accep-
tance thereof by the Lessee pursuant to Section 2 of the
Lease and to the following conditions:

(i) the Builder shall not deliver and the
Buyer shall have no obligation to accept the Equip-
ment if a Conditional Sale Default or Conditional
Sale Event of Default has occurred and is continu-
ing;

(ii) the Builder may postpone the Purchase Date
by reason' of force majeure, including but not lim-
ited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war
conditions, riots or civil commotion, sabotage,
strikes, differences with workmen, accidents, fire,
flood, explosion, damage to plant, equipment or
facilities, delays in receiving necessary materials
or delays of carriers or subcontractors;

(iii) the Buyer shall not be obligated to accept
and pay for any Unit if the price thereof exceeds
the Purchase Price;

(iv) the obligation of the Buyer to accept
delivery of and to pay for any Unit under this
Agreement shall be subject to the fulfillment to the
satisfaction of the Buyer of the conditions set
forth in Section 5 hereof and in Section 4 of the
Participation Agreement, the fulfillment to the
satisfaction of the Lender of the conditions set
forth in Section 5 hereof and the acquisition by the
Agent of the Conditional Sale Indebtedness as set
forth in Section 2.4 of the Participation Agreement;
and

(v) the obligation of the Builder to deliver
any Unit under this Agreement shall be subject to
the fulfillment to the satisfaction of the Builder
of the conditions set forth in Section 6.

Acceptance of any Unit by the Lessee pursuant to Sec-
tion 2 of the Lease shall constitute acceptance of such
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Unit by the Buyer hereunder if the conditions set forth
in clauses (i), (iii) and (iv) of this Section 3.1(c)
have been complied with to the satisfaction of the Buyer.

Each Unit not accepted by the Lessee and the
Buyer on an Equipment Closing Date pursuant to this Sec-
tion 3.1 shall be excluded from this Agreement and shall
no longer constitute a "Unit" or be part of the "Equip-
ment" for any purposes of this Agreement; provided that
the failure to accept a Unit hereunder shall not affect
the obligation of the Lessee with respect to such Unit
under the Purchase Agreement.

3.2 Risk of Loss. The Builder shall bear all
risk of loss or damage to each Unit until it shall have
been presented for shipment by the Buyer. Thereafter, as
between the Buyer and the Seller, and subject to Sec-
tion 15, such risk of loss or damage shall be borne by
the Buyer, who shall not be released from its obligation
hereunder in the event of any damage to or destruction or
loss of any or all of the Units.

SECTION 4. PAYMENT; CREATION OF SECURITY INTEREST AND
CONDITIONAL SALE INDEBTEDNESS.

4.1. Payment.and Creation of Conditional Sale
Indebtedness. The Buyer hereby acknowledges itself to be
indebted to the Seller for, and hereby promises to pay to
the Seller, at such bank or trust company in the United
States as the Seller shall designate for payment to it,
the aggregate Purchase Price for all Units delivered and
accepted on an Equipment Closing Date pursuant to Sec-
tion 3 (the "Aggregate Purchase Price"), as follows:

(a) in 38 consecutive semiannual installments,
as hereinafter provided, an amount (which amount
shall constitute "Conditional Sale Indebtedness")
equal to 75.51724% of the Aggregate Purchase Price;
and

(b) on an Equipment Closing Date, an amount in
cash equal to the Aggregate Purchase Price less the
amount provided under clause (a) of this sentence
(the "Down Payment").

The installments of the Conditional Sale Indebtedness set
forth in Section 4.1(a) above shall be due and payable on



January 2, 1988 and on each July 2 and January 2 there-
after to and including July 2, 2006 (each such date,
together with January 2, 1987, -July 2, 1987 and the Cut-
off Date, being herein called a "Payment Date"), in ac-
cordance with the Schedule B hereto, until the Condi-
tional Sale Indebtedness shall have been paid in full.
If any Payment Date falls on a day that is not a Business
Day, then the payment due on such Payment Date shall be
due on the next preceding Business Day. The unpaid bal-
ance of the Conditional Sale Indebtedness shall bear
interest from the Equipment Closing Date on which it was
incurred at the rate of 9.47% per annum, which interest
shall be due and payable on each Payment Date (excluding
the Cut-off Date) until the unpaid balance is paid in
full. The installments of principal payable on each
Payment Date, if principle is then payable pursuant to
Schedule B hereto, shall be calculated in accordance with
Schedule B hereto. Promptly following the Cut-off Date,
the Buyer will furnish to the Seller a payment schedule
or schedules showing the respective amounts of principal
and interest payable on each Payment Date.

All interest under this Agreement shall be
determined on the basis of a 360-day year of twelve 30-
day months.

The Buyer will pay on demand interest at the
rate of 11.47% per annum, or, if less, the maximum rate
permitted by applicable law, upon all amounts of Condi-
tional Sale Indebtedness, and (to the extent permitted by
applicable law) interest thereon, remaining unpaid after
the same shall have become due and payable pursuant to
the terms hereof.

Any draw on the Letter of Credit shall be ap-
plied to the Buyer's obligations hereunder to the extent,
but only to the extent, so received by the Agent on be-
half of the Lenders.

All payments provided for in this Agreement
shall be made by the Buyer in such coin or currency of
the United States of America as at the time of payment
shall be legal tender for the payment of public and pri-
vate debts.

Except as provided in the next paragraph of
this Section 4.1 and in Section 9.2 the Buyer shall not
have the privilege-of prepaying the Conditional Sale

10



Indebtedness or any installment thereof prior to the date
it is due and payable hereunder.

In the event that the Lessee elects to termi-
nate the Lease pursuant to the provisions of Section 14
thereof, the Buyer shall promptly give written notice to
the Seller of such election and of the Termination Date.
If on the Termination Date the Units are sold, the entire
unpaid balance of the Conditional Sale Indebtedness shall
become due and payable on the Termination Date, without
premium, but together with any interest accrued thereon,
and the. Buyer shall apply to such prepayment all payments
received by it from the Lessee pursuant to Section 14 of
the Lease.

4.2 Creation of Security Interest. The
Builder hereby retains a security interest in each Unit
and shall have against any person or party a privilege to
secure the payment of the Conditional Sale Indebtedness
and all other indebtedness and amounts payable by the
Buyer pursuant to this Agreement and the performance by
the Buyer of all of its obligations and agreements con-
tained in this Agreement and the Participation Agreement,
notwithstanding the provisions of Section 20 limiting the
liability of the Buyer and notwithstanding the delivery
of the Units to, and the possession and use of the Units
by, the Buyer and the Lessee as contemplated by this
Agreement and the Lease.

The security interest created by this Sec-
tion 4.2 shall extend to any and all additions, modifica-
tions and improvements to the Equipment which become the
property of the Buyer pursuant to the Lease, and any and
all replacements made to any Unit or of any part thereof
shall constitute accessions to the Equipment, shall be
subject to all terms and conditions of, and the security
interest created by, this Agreement, and shall be in-
cluded in the term "Equipment" as used in this Agreement.

SECTION 5. BUYER'S CONDITIONS TO CLOSING.

The obligation of the Buyer to make the Down
Payment on an Equipment Closing Date shall be subject to
the receipt by the Buyer, the Agent and the Lenders of
written notice of such Equipment Closing at least 5 Busi-
ness Days prior to the date so specified and setting
forth (a) the serial number of each Unit to be delivered
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at such Equipment Closing, (b) the Purchase Price of all
Units to be delivered at such Equipment Closing and
(c) the amount of the proposed Aggregate Purchase Price
to be satisfied by the Down Payment and the amount to be
satisfied out of Agent's Available Funds, and by the
Buyer on or prior to such date of the following documents
and instruments in form and substance satisfactory to the
Buyer, counsel for the Buyer and special counsel for the
Lenders:

(i) a bill or bills of sale, dated the Equip-
ment Closing Date, from the Builder to the Buyer,
transferring to the Buyer title to the Units being
delivered on such date, warranting to the Buyer that
at the time of such delivery the Builder has good
and lawful right to sell such Units and has conveyed
to the Buyer legal title to such Units free of all
Liens except the Lien in favor of the Builder cre-
ated in Section 4.2 and rights created under the
Participation Agreement, the Lease and the Lease
Assignment, and covenanting to defend such title
against all claims of other persons;

(ii) the Certificate or Certificates of Accep-
tance of the Lessee, dated the Equipment Closing
Date, relating to such Units;

(iii) an invoice of the Builder addressed to the
Buyer, covering such Units and containing a certi-
fication by the Lessee that the Agg-regate Purchase
Price is true and correct;

(iv) a favorable opinion of J. Joseph Muller,
General Counsel, for the Builder, dated the Equip-
ment Closing Date, stating that at the time of de-
livery of the Units being delivered at such Equip-
ment Closing, title to such Units is vested in the
Buyer free of all Liens, except for the interest of
the Agent in such units under this Agreement and the
Assignment and the interest of the Lessee under the
Lease;

(v) an Officers' Certificate of the Lessee,
dated the Equipment Closing Date, stating that no
Lease Default or Lease Event of Default has occurred
and is continuing as of such date; and
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(vi) an Officers' Certificate of the Buyer,
dated the Equipment Closing Date, stating (x) that
no Conditional Sale Default or Conditional Sale
Event of Default has occurred and is continuing as
of such date (except that, with respect to a Condi-
tional Sale Default or a Conditional Sale Event of
Default covered by Section 17.1(a), the Buyer may
make such statement to the best of its knowledge)
and (yj that no Liens of the type referred to in
Section 6.11 of the Participation Agreement have
arisen with respect to any Unit of the Equipment.

If on the date scheduled for any Equipment
Closing pursua'nt to this Section 5.1, the amount of the
Down Payment under Section 4.Kb) would exceed 24.48276%
of the Aggregate Purchase Price for the Units to be de-
livered at such'Equipment Closing, the Buyer shall, by
written notice to the Agent and the Builder, postpone the
date of such Equipment Closing to the next scheduled
Funding Date as determined pursuant to section 2.3 of the
Participation Agreement.

SECTION 6. SELLER'S CONDITIONS TO CLOSING.

The obligation of the Seller to deliver the
bill or bills of sale referred to in Section 5(a) shall
be subject to the receipt by the Seller in cash or other
immediately available funds of (a) from the Buyer, the
Down Payment, and (b) from the Agent, as more fully set
forth in the Assignment, an amount equal to the Condi-
tional Sale Indebtedness.

SECTION 7. RELEASE OF SECURITY INTEREST IN EQUIPMENT.

When (except as provided in Section 9.2) the
Seller shall have received (either from the Buyer or
pursuant to a draft on the Letter of Credit) the full
Conditional Sale Indebtedness, together with interest and
all other indebtedness and payments payable under this
Agreement, and all the Buyer's obligations, indebtedness
and liabilities to the Agent and the Lenders contained in
the Assignment, the Lease Assignment and the Participa-
tion Agreement shall have been performed or paid in full,
the Seller's security interest in the Equipment then
subject to such security interest shall be released with-
out further transfer or action on the part of the Seller,
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provided that the Seller, if so requested by the Buyer at
that time, will at the Buyer's expense (a) execute and
deliver to the Buyer a bill or bills of sale for such
Equipment, in form reasonably satisfactory to the Buyer,
releasing its security interest therein to the Buyer free
of all Liens created by or retained in this Agreement,
(b) execute and deliver to the Buyer an appropriate in-
strument confirming such release, in recordable form, in
order that the Buyer may make clear upon the public
records the release of the Seller's security interest in
such Equipment and (c) pay to the Buyer any money paid to
the Seller pursuant to Section 9.2 and not theretofore
applied as therein provided. The Buyer hereby waives and
releases any and all rights, existing or that may be
acquired, in or to the payment of any penalty, forfeit or
damages for failure to execute and deliver any such bill
or bills of sale or instrument or instruments or to file
any such certificate of payment in compliance with any
law or statute requiring the filing of the same, except
for failure to execute and deliver such bill or bills of
sale or instrument or instruments or to file such cer-
tificate within a reasonable time after written demand by
the Buyer.

SECTION 8. TAXES.

All payments to be made by the Buyer hereunder
will be free of expense to the Seller for collection or
other charges and will be free of expense to the Seller
with respect to the amount of any local, state, federal
or foreign Taxes (except Taxes (other than sales, use or
value added Taxes, or Taxes in the nature of sales, use
or value added Taxes) which are measured solely by the
net income of the Seller or are franchise, net worth or
capital stock Taxes imposed on the Seller) or license
fees, assessments, documentary stamp Taxes, charges,
fines or penalties (all such expenses, Taxes, license
fees, assessments, charges, fines and penalties being
referred to herein as "Impositions") now or hereafter
levied or imposed upon or in connection with or measured
by this Agreement or the Equipment or any sale, rental,
use, payment, shipment, delivery or transfer or title
under the terms hereof, all of which Impositions the
Buyer assumes and agrees to pay on demand in addition to
the Conditional Sale Indebtedness and all other amounts
payable by the Buyer under this Agreement. The Buyer
will also pay promptly all Impositions which may be im-
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posed upon the Equipment or any Unit thereof delivered to
it or for the use or operation thereof or upon the earn-
ings arising therefrom or upon the Seller and will keep
at all times all and every part of the Equipment free and
clear of all Impositions which might in any way affect
the security interest of the Seller or result in a Lien
upon all or any part of the Equipment; provided that the
Buyer shall be under no obligation to pay any Impositions
of any kind so long as (_i) the validity thereof shall be
contested in good faith and by appropriate legal proceed-
ings, (ii) prompt notice of such contest is given to the
Seller,"Tiii) the nonpayment thereof does not, in the
reasonable opinion of the Seller, materially adversely
affect the rights of the Buyer or the security interest
or rights of the Seller in or to the Equipment or other-
wise under this Agreement or any rights or interest of
the Agent under the Lease or any Security Document and
(iv) adequate reserves have been provided by the Buyer
for the payment of such Impositions to the extent re-
quired by generally accepted accounting principles. If
any Impositions shall have been charged or levied against
the Seller directly and paid by the Seller, the Buyer
shall reimburse the Seller, upon presentation of an in-
voice therefor, and any amounts so paid by the Seller
shall constitute additional indebtedness of the Buyer to
the Seller secured by and under this Agreement. All
amounts paid by the Buyer pursuant to this Section 8
shall be grossed-up, so that the person to whom or for
whose benefit the payment is made shall receive an amount
which, net of any Impositions or other charges required
to be paid by such person in respect thereof, shall be
equal to the amount of payment otherwise required hereun-
der.

SECTION 9. MAINTENANCE OF EQUIPMENT;
CASUALTY OCCURRENCES.

9.1 Maintenance and Repair. The Buyer agrees
that it will cause each Unit to be kept in good operating
order, repair and condition, ordinary wear and tear ex-
cepted.

9.2. Casualty Occurrences. (a) The Buyer
shall, promptly upon receiving notice thereof from the
Lessee pursuant to Section 7.1 of the Lease, notify the
Seller of a Casualty Occurrence with respect to any Unit,
setting forth in such notice the Casualty Value of such
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unit as of the Payment Date next following the date of
such notice. Notwithstanding any such Casualty Occur-
rence, the Buyer shall continue making payment of all
installments of principal of and interest on the Condi-
tional Sale Indebtedness due prior to or on such Payment
Date, and on such Payment Date the Buyer shall, subject
to the provisions of Section 20, in addition, pay to the
Seller a sum equal to such Casualty Value. Any amounts
paid to the Seller pursuant to this Section 9.2 shall be
applied on such Payment Date (after the payment of the
interest and principal, if any, due and payable on the
Conditional Sale Indebtedness on such Payment Date) to
prepay a portion of each of the remaining installments of
the Conditional Sale Indebtedness then outstanding, and
accrued and unpaid interest thereon, if any, but without
premium, in an amount equal to the amount of each such
installment multiplied by the aggregate Purchase Price of
Units subjected to such Casualty Occurrence and divided
by the aggregate Purchase Price of Units subject to this
Agreement immediately prior to such Casualty Occurrence,
and any balance remaining of such payment of Casualty
Value shall be applied as the Buyer may direct, provided
that if a Conditional Sale Default or Conditional Sale
Event of Default shall have occurred and be continuing,
such balance shall be retained by the Seller either until
such time as there shall not be continuing any Condi-
tional Sale Default or Conditional Sale Event of Default,
at which time such balance shall be applied as the Buyer
may direct, or until such time as a Declaration of De-
fault has occurred and is continuing, at which time such
balance shall be distributed in accordance with Sec-
tion 19.6. Upon any such payment, the Buyer will
promptly furnish to the Seller and the Lessee a revised
schedule of payments of principal and interest thereafter
to be made in respect of the remaining Conditional Sale
Indebtedness in such number of counterparts as the Seller
may request.

(b) Upon payment by the Buyer to the Seller of
the Casualty Value of any Unit, so long as no Conditional
Sale Default or Conditional Sale Event of Default exists
and is continuing, the'Seller's security interest in such
Unit shall be released without further transfer or action
on the part of the Seller, except that the Seller, if
requested by the Buyer, will execute and deliver to the
Buyer, at the expense of the Buyer, an appropriate in-
strument confirming such release, in recordable form, in
order that the Buyer may make clear upon the public
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records the release of the Seller's security interest in
such Unit, provided that, in the event of a Casualty
Occurrence with respect to the last Unit still subject to
this Agreement, such security interest shall not be re-
leased unless the conditions of Section 7 shall be met.

(c) The Seller shall be entitled to receive
any insurance proceeds or condemnation payments in re-
spect of any Unit (except condemnation payments which the
Lessee is entitled to retain pursuant to Section 7.1 of
the Lease) and shall, if no Conditional Sale Default or
Conditional Sale Event of Default shall have occurred and
be continuing, pay such insurance proceeds or condemna-
tion payments to the Buyer, (_i_) in the case of any such
insurance proceeds or condemnation payments received in
respect of any Unit suffering a Casualty Occurrence, upon
receiving payment of the Casualty Value for such Unit and
(ii) in the case of any such insurance proceeds or con-
demnation payments received in respect of any Unit not
suffering a Casualty Occurrence, upon proof satisfactory
to the Seller that any damage to such Unit in respect of
which such insurance proceeds were paid has been fully
repaired or that any Unit in respect of which such con-
demnation payments were made has been returned to the
full possession of the Buyer or the Lessee. If a Condi-
tional Sale Default or Conditional Sale Event of Default
shall have occurred and be continuing, the Seller shall
retain any such insurance proceeds or condemnation pay-
ments until either the preceding sentence of this Sec-
tion 9.2(c) becomes applicable or a Declaration of De-
fault is made, and thereafter shall apply such insurance
proceeds or condemnation payments as set forth in the
preceding sentence of this Section 9.2(c) or in Sec-
tion 19.6, as the case may be.

SECTION 10. REPORTS AND INSPECTIONS.

On or before March 31 in each year, commencing
with the calendar year 1987, the Buyer shall furnish or
cause to be furnished to the Seller (a) the statement
required to be delivered by such date by the Lessee under
Section 8 of the Lease and (b) such information regarding
the condition and state of repair of the Equipment as the
Seller may reasonably request and the Lessee is required
to furnish pursuant to the provisions of the Lease. The
Seller shall have the right, by its agents, to inspect
the Equipment and the Buyer's records with respect
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thereto at such reasonable times as the Seller may re-
quest during the continuance of this Agreement.

SECTION 11. MARKING OF EQUIPMENT.

(a) The Buyer will cause each Unit to be kept
numbered with the identifying number as set forth in
Schedule A to this Agreement, or, in the case of any Unit
not there listed, such identifying number as shall be set
forth in any amendment or supplement hereto extending
this Agreement to cover such Unit, and will keep and
maintain, plainly, distinctly, permanently and conspicu-
ously marked on each side of each Unit, in letters not
less than one inch in height, the following legend:
"Ownership Subject to a Security Interest Filed with the
Interstate Commerce Commission", or other appropriate
words designated by the Seller, with appropriate changes
thereof and additions as from time to time may be re-
quired by law in order to protect the Seller's security
interest in such Unit and its rights under this Agree-
ment. The Buyer will not place any Unit in service if
such legend is not so marked on both sides thereof and
will replace promptly any such legend which may be re-
moved, obliterated, defaced or destroyed. The Buyer will
not change or permit to be changed the identifying number
of any Unit unless and until (a) a statement of the new
number or numbers to be substituted therefor shall have
been filed with the Seller and filed, recorded and depos-
ited by the Buyer in all public offices where this Agree-
ment, or any Uniform Commercial Code financing statement
or similar instrument relating thereto, shall have been
filed, recorded and deposited and (b) the Buyer shall
have furnished the Seller an opinion of counsel to the
effect that (i_) such statement has been so filed, re-
corded and deposited and such filing, recordation and
deposit is sufficient to protect the Seller's interest in
such Units, or (ii) no filing, recording, deposit or
giving of notice with or to any other Federal, state or
local government or agency thereof is necessary or advis-
able to protect the interest of the Seller in such Units.

(b) The Buyer will not allow the name of any
person, association or corporation to be placed on any
Unit as a designation that might be interpreted as a
claim of ownership, except as above provided and except
that the Buyer may permit the Equipment to be lettered
with the names, trademarks, initials or other insignia
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customarily used by the Lessee or its affiliates, so long
as the Lease shall remain in effect, on railroad equip-
ment used by them of the same or a similar type for con-
venience of identification of the rights of the Lessee or
its affiliates to use the Equipment as permitted under
the Lease.

SECTION 12. COMPLIANCE WITH LAWS AND RULES.

During the term of this Agreement, the Buyer
will comply, and will cause every lessee or user of the
Equipment to comply, in all respects (including, without
limitation, with respect to the use, maintenance and
operation of each Unit) with all laws of the jurisdic-
tions in which its or such lessee's or user's operations
involving any Unit may extend and with the interchange
rules of the Association of American Railroads and with
all rules of the United States Department of Transporta-
tion, the Interstate Commerce Commission and any other
legislative, executive, administrative or judicial body
exercising any power or jurisdiction over the Equipment,
to the extent that such laws and rules affect the title,
operation or use of the Equipment, and in the event that
any such law, rule or regulation requires any alteration,
replacement, modification or addition of or to any Unit
or any part thereof, the Buyer will cause full compliance
therewith without expense to Seller, provided that the
Buyer may, upon written notice to the Seller, in good
faith contest or cause to be contested the validity or
application of any such law, rule or regulation in any
reasonable manner which does not, in the opinion of the
Seller, adversely affect the security interest or rights
of the Seller under this Agreement.

SECTION 13. POSSESSION AND USE, ETC.

13.1. Possession and Use. The Buyer, so long
as a Conditional Sale Event of Default shall not have
occurred and be continuing, shall be entitled, from and
after delivery of each Unit to the Buyer, to the posses-
sion of such Unit and the use thereof, but only upon and
subject to all the terms and conditions of this Agree-
ment, the Assignment, the Lease and the Lease Assignment.
The Buyer shall not permit any Unit to be assigned to
service or to be operated or maintained outside of the
United States of America.

19



13.2. Equipment Subject to Lease. The parties
hereto acknowledge that the Buyer simultaneously herewith
is leasing the Equipment to the Lessee for use as pro-
vided in the Lease. The rights of the Lessee and its
permitted assigns under the Lease shall be subordinate
and junior in rank to the rights, and shall be subject to
the remedies, of the Seller under this Agreement. Not-
withstanding any provision of this Agreement to the con-
trary, so long as no Lease Default or Lease Event of
Default exists and is continuing the Seller will not
exercise any right or remedy hereunder which would inter-
fere with the Lessee's rights under Section 11 of the
Lease. The Lease shall not be amended or terminated,
except pursuant to its terms, without the prior written
consent of the Seller.

SECTION 14. PROHIBITION AGAINST LIENS.

The Buyer will not directly or indirectly cre-
ate or permit or suffer to be created or to remain, and
will pay or discharge or cause to be paid or discharged
any and all sums or claims which, if unpaid, might become
a Lien on any Unit or any part thereof or the Buyer's
interest in the Lease or the payments due and to become
due thereunder or any part thereof, other than Permitted
Liens, but shall not be required to pay or discharge or
cause to be paid or discharged any such sums or claims so
long as (^) the validity thereof shall be contested in
good faith and by appropriate legal proceedings in any
reasonable manner, (ii) prompt notice of such contest is
given to the Seller,~Tiii) the nonpayment or non-
discharge of such sums or claims does not, in the reason-
able opinion of the Seller, materially adversely affect
the interest of the Buyer or the security interest or
rights of the Seller in or to the Equipment or proceeds
thereof or any other rights of the Seller under this
Agreement or in and to the Lease and the payments due or
to become due thereunder or any rights or interest of the
Seller or the Agent under the Lease or any Security Docu-
ment and (iv) adequate reserves have been provided by the
Buyer for the payment or discharge of such sums or claims
to the extent required by generally accepted accounting
principles. The Seller may, in its discretion, discharge
any Liens which have arisen in breach of this Section 14,
and the Buyer shall reimburse the Seller for any amounts
paid by the Seller to discharge such Liens. Any such
amounts so paid by the Seller and not reimbursed shall

20



constitute additional indebtedness of the Buyer to the
Seller secured by and under this Agreement.

The foregoing provisions of this Section 14
shall be subject to the limitations set forth in Sec-
tion 20, provided that in any event the Buyer will, with-
out regard to such limitations, pay or discharge or cause
to be'paid or discharged any and all sums or claims
which, if unpaid, might become a Lien on any Unit or any
part thereof, or the Buyer's interest in the Lease and
the payments due or to become due thereunder, or any part
thereof, if such Lien results or would result from
(^) the nonpayment by the Buyer of any taxes imposed on
or measured by its net income and any other taxes payable
by it which the Lessee has not agreed to pay and indem-
nify the Buyer against pursuant to Section 6.2 of the
Lease or (II) any act of or claim against the Buyer aris-
ing out of any event or condition not related to the
ownership, leasing, use or operation of the Equipment or
any other transaction contemplated by any of the Basic
Agreements, or which results from an act or omission on
the part of the Buyer which is not contemplated by or
which breaches any of the Basic Agreements, but the Buyer
shall not be required to pay or discharge or cause to be
paid or discharged any such sums or claims so long as the
validity thereof shall be contested as provided in
clauses (i) through (iv) of the preceding paragraph. For
purposes of the foregoing proviso, the term "Buyer" shall
include any affiliated group, within the meaning of sec-
tion 1504 of the Internal Revenue Code of 1954, as
amended, of which the Buyer is a member if consolidated
returns are filed for such affiliated group for federal
income tax purposes.

SECTION 15. INDEMNITIES AND WARRANTIES; RISK OF LOSS.

-15.1. Buyer's Indemnity. The Buyer agrees to
indemnify, protect arid hold harmless the Seller from and
against all losses, damages, injuries, liabilities,
suits, claims and demands whatsoever, regardless of the
cause thereof, and expenses in connection therewith,
including, but not limited to, the following: reasonable
counsel fees and expenses, penalties and interest arising
out of or as the result of the entering into or the per-
formance, or the enforcement of performance (whether or
not suit is instituted) of this Agreement; the retention
by the Seller of a security interest in the Equipment;
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the ordering, acquisition, use, operation, maintenance,
condition, reconstruction, purchase, delivery, rejection,
storage or return of any of the Equipment; any accident
in connection with the operation, use, condition, re-
construction, possession, storage or return of any of the
Equipment resulting in damage to property or injury or
death to any person during the period when security title
to or a security interest in the Equipment remains in the
Seller; or the transfer of title to any Unit by the
Seller pursuant to any of the provisions of this Agree-
ment; but excluding any losses, damages, injuries, li-
abilities, claims and demands whatsoever arising out of
any tort, breach of warranty or failure to perform any
covenant hereunder or under the Purchase Agreement by the
Seller. This covenant of indemnity shall continue in
full force and effect notwithstanding the full payment of
the Conditional Sale Indebtedness, and the release of the
security interest in any or all Units, as provided in
Section 7, or the termination of this Agreement in any
manner whatsoever.

15.2. Seller's Indemnities and Warranties. In
addition to any warranty made by the Seller in the Pur-
chase Agreement, the Seller warrants to the Buyer, the
Lessee, the Agent and the Lenders that the Units have
been built in accordance with the specifications approved
and agreed to by the Lessee and warrants that the Equip-
ment sold to the Buyer is free from defects in material
(except as to specialties incorporated therein which were
specified or supplied by the Lessee and not manufactured
by the Seller) and workmanship or design (except as to
designs specified by the Lessee and not developed or
purported to be developed by the Seller) under normal use
and service; the Seller's obligation under this paragraph
being limited to making good at its plant (or at the
option of the Seller at a place designated by the Seller
and agreed upon by the Buyer and the Lessee) any part or
parts of any Unit which shall be returned to the Seller
within one year (and in the case of lining of the Units,
within five years) after the delivery of such Unit, or as
to which written notice of such defect has been given by
the Buyer or the Lessee to the Seller within one year
(and in the case of the lining of the Units, within five
years) after delivery of such Unit and which part or
parts are returned within 90 days after such notice to
the Seller, provided that the Seller's examination shall
disclose to its reasonable satisfaction such part or
parts to have been thus defective. THIS WARRANTY IS
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EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABIL-
ITY OR FITNESS FOR A PARTICULAR PURPOSE, AND OF ALL OTHER
OBLIGATIONS OR LIABILITIES ON THE PART OF THE SELLER.
The Seller neither assumes nor authorizes any person to
assume for it any other liability in connection with the
construction and delivery of the Equipment, except as
aforesaid. THE SELLER SHALL NOT BE LIABLE FOR ANY INDI-
RECT OR CONSEQUENTIAL DAMAGES OF WHATEVER NATURE.

The Seller agrees that the Agent, the Lessee or
the Buyer, as well as the Seller, may to the extent per-
mitted by law take and prosecute claims against vendors
of. specialities purchased by the Seller for incorporation
in the Equipment and not warranted hereunder for the
breach of any warranty by the vendors with respect to
such specialities. Each of the Seller and the Buyer and
the Agent and the Lessee (as a condition of their being a
third party beneficiary hereof) agrees to notify the
others prior to the assertion of any claim by it against
any such vendors of specialities. If the Seller deter-
mines that it has no interest in any such claim asserted
by the Agent, the Lessee or the Buyer, the Seller agrees
to assign to the Agent, the Lessee or the Buyer, as the
case may be, solely for the purpose of making and pros-
ecuting any such claim, all of the rights which the
Seller has against such vendor for the breach of warranty
or other representation respecting the Equipment.

The Seller further agrees that neither the
inspection nor any examination or acceptance of any of
the Units shall be deemed a waiver or modification of any
of the rights hereunder.

It is further understood and agreed that the
word "design(s)" as used herein and the word "special-
ities" as used herein shall be deemed to include arti-
cles, materials, systems, formulae and processes.

The Seller agrees to indemnify, protect and
hold harmless the Agent, the Lessee and the Buyer from
and against any and all liability, claims, demands,
costs, charges and expenses, including royalty payments
and reasonable attorney's fees, in any manner imposed
upon or accruing against the Agent, the Lessee and the
Buyer (_i) except in case of designs, processes or com-
binations specified by the Lessee and not developed or
purported to be developed by the Seller, and articles and
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materials specified by the Lessee and not manufactured by
the Seller, because of the use in or about the construc-
tion or operation of the Equipment, or any Unit, of any
design, process, combination, article or material in-
fringing or claimed to infringe on any patent or other
right or (ii) arising out of any accident or tort in
connection with the construction, operation, use, condi-
tion, possession or storage by the Builder of any Unit
resulting in damage to property or injury or death to any
person. The Lessee, as a condition to its being a third
party beneficiary hereof, likewise will indemnify, pro-
tect and hold harmless the Seller from and against any
and all liability, claims, demands, costs, charges and
expenses, including royalty payments and reasonable at-
torney's fees, in any manner imposed upon or accruing
against the Seller because of the use in or about the
construction or operation of the Equipment, or any Unit,
of any design, process or combination specified by the
Lessee and not developed or purported to be developed by
the Seller, or article or material specified by the Les-
see, which infringes or is claimed to infringe on any
patent or other right. The Seller agrees to and hereby
does, to the extent legally possible without impairing
any claim,-right or cause of action hereinafter referred
to, transfer, assign, set over and deliver to the Lessee,
every claim, right and cause of action which the Seller
has or hereafter shall have against the originator or
seller or sellers of any design, process, combination,
article or material specified by the Lessee and used by
the Seller in or about the construction or operation of
the Equipment, or any Unit, on the ground that any such
design, process, combination, article or material or
operation thereof infringes or is claimed to infringe on
any patent or other right, and the Seller further agrees
to execute and deliver to the Lessee all and every such
further assurances as may be reasonably requested by the
Lessee more fully to effectuate the assignment, transfer
and delivery of every such claim, right and cause of
action. The Lessee, as a condition to its being a third
party beneficiary hereof, will give notice to the Seller
of any claim known to the Lessee on the basis of which
liability may be charged against the Seller hereunder and
the Seller will give notice to the Lessee of any claim
known to the Seller, on the basis of which liability may
be charged against the Lessee hereunder.
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SECTION 16. ASSIGNMENTS.

16.1. By the Buyer. The-Buyer-will not
(a) except as provided in Section 13.2, transfer the
rTght to possession of any Unit or (b) sell, assign,
transfer or otherwise dispose of its rights under this
Agreement unless such sale, assignment, transfer or dis-
position (i_) is made expressly subject in all respects to
the rights and remedies of the Seller hereunder (includ-
ing, without limitation, rights and remedies against the
Buyer) and (ii) is made in accordance with the provisions
of Section 12 of the Participation Agreement and the
assignee expressly assumes, in writing, in form reason-
ably satisfactory to the Seller, all the obligations of
the Buyer under this Agreement.

16.2. By the Seller, etc. All or any of the
rights, benefits and advantages of the Seller under this
Agreement, including the right to receive the payments of
principal of and interest on the Conditional Sale Indebt-
edness and the other payments herein provided to be made
by the Buyer, may be assigned by the Seller and reas-
signed by any assignee at any time or from time to time
pursuant to the provisions of the Assignment, the Par-
ticipation Agreement and this Agreement. No such assign-
ment shall subject any assignee to, or relieve the
Builder from, any of the Builder's obligations, including
its obligations to deliver the Equipment in accordance
herewith, or to respond to its warranties and indemnities
contained or referred to in Section 15 or relieve the
Seller of any of its obligations to the Buyer or diminish
the rights of the Buyer contained or referred to in this
Agreement.

Upon any such assignment by the Seller, either
the assignor or the assignee shall give written notice to
the Buyer, together with a counterpart or copy of such
assignment, stating the identity and post office address
of the assignee, and such assignee shall, by virtue of
such assignment, acquire all the assignor's right, title
and interest in and to the Equipment and this Agreement,
or in and to a portion thereof, as the case may be, sub-
ject only to such reservations as may be contained in
such assignment. From and after the receipt by the Buyer
of the notification of any such assignment, all payments
thereafter to be made by the Buyer under this Agreement
shall, to the extent so assigned, be made to the assignee
in such manner as it may direct.
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The Buyer acknowledges that the Builder in-
tends, concurrently with the creation of the Conditional
Sale Indebtedness, to assign its rights under this Agree-
ment and to the Conditional Sale Indebtedness to the
Agent pursuant to the Assignment, and agrees to enter
into such Assignment for the purpose of consenting
thereto and confirming to the Agent all of the Buyer's
obligations hereunder.

SECTION 17. EVENT OF DEFAULT.

If any one or more of the following events or
conditions ("Conditional Sale Events of Default") shall
occur and be continuing (without regard to any provision
of this Agreement, including Section 20 hereof or Sec-
tion 9.2 of the Participation Agreement, limiting the
liability of the Buyer):

(a) any Lease Event of Default; or

(b) the Buyer shall fail to pay in full any
sum payable by the Buyer, including principal of or
premium, if any, or interest with respect to any
Conditional Sale Indebtedness, when payment thereof
shall be due hereunder and such failure shall con-
tinue for more than 5 days thereafter; or

(c) the Buyer shall make or suffer any unau-
thorized assignment or transfer of this Agreement or
any interest herein or any unauthorized transfer of
the right to possession of any Unit, or shall permit
any Lien to exist with respect to any Unit in
contravention of the provisions of Section 14
hereof; or

(d) the Buyer shall, for more than 30 days
after the Buyer has knowledge thereof, fail or
refuse to comply with any other covenant, agreement,
term or provision of this Agreement or of the Par-
ticipation Agreement, the Lease, the Lease Assign-
ment or any consent by the Buyer to any assignment
referred to in Section 16.2 to be kept and performed
on the part of the Owner or the Buyer, as the case
may be, or shall fail to make provision satisfactory
to the Seller for such compliance; or
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(e) the Buyer shall (̂.) be generally not pay-
ing its debts as they become due, (ii) file, or
consent by answer or otherwise to the filing against
it of, a petition for relief or reorganization or
arrangement or any other petition in bankruptcy, for
liquidation or to take advantage of any bankruptcy
or insolvency law of any jurisdiction, (iii) make an
assignment for the benefit of its creditors,
(iv) consent to the appointment of a custodian,
receiver, trustee or other officer with similar
powers of itself or of any substantial part of its
property, (v) be adjudicated insolvent or be liqui-
dated, or (vi) take corporate action for the purpose
of any of the foregoing; or

(f) a court or governmental authority of com-
petent jurisdiction shall enter an order appointing,
without consent by the Buyer, a custodian, receiver,
trustee or other officer with similar powers with
respect to it or with respect to any substantial
part of its property, or constituting an order for
relief or approving a petition for relief or reorga-
nization or any other petition in bankruptcy or for
liquidation or to take advantage of any bankruptcy
or insolvency law of any jurisdiction, or ordering
the dissolution, winding-up or liquidation of the
Buyer or if any-such petition shall be filed against
the Buyer and such petition shall not be dismissed
within 30 days; or

(g) any representation or warranty made by the
Buyer hereunder or under any consent by the Buyer to
any assignment referred to in Section 16.2 or under
the Participation Agreement or the Lease Assignment,
or by any officer or representative of the Buyer in
any document or certificate furnished to the Seller
or the Lender or any assignee thereof in connection
herewith or therewith or pursuant hereto or thereto,
shall prove at any time to have been incorrect in
any material respect as of the date made;

then at any time after the occurrence of any such Condi-
tional Sale Event of Default and while it is continuing
(unless, in the case of a Conditional Sale Event of De-
fault described in subdivision (a) of this'Section 17,
such Conditional Sale Event of Default shall have been
cured as provided in Section 18), and notwithstanding any
limitations on the personal liability of the Buyer con-
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tained in Section 20 or otherwise, the Seller may, upon
written notice to the Buyer and upon compliance with any
legal requirements then in force and applicable to such
action by the Seller, (^) subject to the provisions of
Section 13.2, cause the term of the Lease immediately
upon such notice to terminate (and the Buyer acknowledges
the right of the Seller to terminate the term of the
Lease) but without affecting any indemnities or other
agreements of the Lessee which by the provisions of the
Lease survive the termination of its term and/or
(ii) declare (referred to herein as a "Declaration of
Default") the entire unpaid Conditional Sale Indebted-
ness, together with the interest thereon then accrued and
unpaid, immediately due and payable, without further
demand, and thereafter the aggregate of the unpaid bal-
ance of such indebtedness, and interest thereon, to the
•extent permitted by applicable law, shall bear interest
from the date of such Declaration of Default at the rate
for overdue payments specified in Section 4.1, provided,
however, that in the event that the Buyer shall have
declared a Lease Event of Default under either Sec-
tion 17.1(a), 17.1(f) or 17.1(i) of the Lease and shall
have instructed the Agent to make a declaration of de-
fault hereunder and to draw all amounts available under
the Letter of Credit pursuant to Section 8.3(b)(iii) of
the Participation Agreement, the Buyer shall, subject to
the limitations set forth in Section 20, in addition to
the amounts otherwise'due under this clause (ii), pay to
the Seller a premium equal to 9.47% of the outstanding
principal amount due and owing if the date fixed for
payment is on or prior to July 2, 1987 and thereafter the
premium shall decline by .2428205% every six months.
Upon a Declaration of Default, the Seller shall be enti-
tled to recover judgment for the entire unpaid balance of
the Conditional Sale Indebtedness, with interest and
premium, if any, as aforesaid, and to collect such judg-
ment out of any property of the Buyer, subject to the
limitations of Section 20, wherever situated. The Buyer
agrees to notify the Seller promptly of any event of
which any of its officers responsible for the matters
concerning this Agreement have knowledge which consti-
tutes a Conditional Sale Default or Event of Default.

The Seller may, at its election, waive any
Conditional Sale Event of Default and its consequences
and rescind and annul any Declaration of Default (unless
declared by the Buyer) or notice of termination of the
term of the Lease by notice to the Buyer in writing to
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that effect, and thereupon the respective rights of the
parties shall be as they would have been if such Condi-
tional Sale Event of Default had not occurred and no
Declaration of Default or notice of termination of the
term of the Lease had been made or given. Notwithstand-
ing the provisions of this paragraph, it is expressly
understood and agreed by the Buyer that time is of the
essence of this Agreement and that no such waiver, re-
scission or annulment shall extend to or affect any other
subsequent default or impair any rights or remedies con-
sequent thereon.

SECTION 18. RIGHT TO CURE CERTAIN LEASE EVENTS
OF DEFAULT.

In the event that a Conditional Sale Event of
Default has occurred and is continuing solely by reason
of the Lessee's failure to pay an installment of Basic
Rent (as defined in the Lease) when due, which failure
shall not constitute more than the second consecutive
failure, or more than the fourth cumulative failure, and
so long as no other Conditional Sale Event of Default
shall have occurred and be continuing, the Seller shall
not exercise any of the rights and powers or pursue any
of the remedies pursuant to Section 17 of the Lease and
Sections 17 and 19 of this Agreement if in the case of
the Lessee's failure to pay an installment of Basic Rent,
the Seller shall have received from the Buyer, within
five days after the occurrence of such Conditional Sale
Event of Default, the full amount of such installment,
together with any interest due thereon; provided that the
Buyer may not obtain any such amounts from a draw on the
Letter of Credit. Upon any payment of Basic Rent by the
Buyer in accordance with this Section 18, the Buyer shall
(to the extent of any such payment made by it) be subro-
gated to the rights of the Seller to receive from the
Lessee such payment of Basic Rent (and the payment of
interest on account of its being overdue) and shall be
entitled, if the Lessee shall make such payment of Basic
Rent (and interest) to the Seller and at such time no
Conditional Sale Event of Default shall have occurred and
be continuing (other than an Event of Default cured by
the Buyer as provided in this Section 18), to receive
such payment upon its receipt by the Seller, provided
that the Buyer may not exercise any rights and powers or
pursue any remedies pursuant to Section 17 of the Lease
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or otherwise which the Seller would have been entitled to
exercise or pursue but for the preceding sentence.

SECTION 19. REMEDIES.

19.1. Taking Possession of Units. At any time
during the continuance of a Declaration of Default, the
Seller may, upon such further notice and action, if any,
as may be required for compliance with any mandatory
legal requirements then in force and applicable to the
action to be taken by the Seller, take or cause to be
taken, by its agent or agents, immediate possession of
any or all of the Equipment, without liability to return
to the Buyer or the Lessee any sums theretofore paid and
free from all claims whatsoever, except as hereinafter in
this Section 19 expressly provided, and may remove the
same from possession and use of the Buyer, the Lessee or
any other person and for such purpose may enter upon the
premises of the Buyer or the Lessee or any other premises
where the Equipment may be located and may use and employ
in connection with such removal any supplies, services
and aids and any available trackage and other facilities
or means of the Buyer or the Lessee.

19.2. Assembly and Storage. In case the
Seller shall demand possession of the Equipment pursuant
to this Agreement and shall designate a reasonable point
or points for the delivery of the Equipment to the
Seller, the Buyer shall, at its own expense and risk:

(a) forthwith and in the usual manner (includ-
ing, but not by way of limitation, causing prompt
telegraphic and written notice to be given to the
Association of American Railroads and all railroads
to which any Unit or Units have been interchanged or
which may have possession thereof to return the Unit
or Units) cause any or all such Units to be trans-
ported to such location or locations as shall be
reasonably designated by the Seller and there assem-
bled;

(b) furnish and arrange for the Seller to
store any or all of the Units on any lines of rail-
road or premises approved by the Seller at the risk
of the Buyer without charge for insurance, rent or
storage until such Units have been sold, leased or
otherwise disposed of by the Seller; and
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(c) cause any or all of the Units to be trans-
ported to such place or places as shall be desig-
nated by the Seller.

During any assembly, delivery or storage period, the
Buyer will, at its own cost and expense, insure, maintain
and keep each such Unit in good order and repair and will
permit the inspection of the Equipment by the Seller, the
Seller's representatives and prospective purchasers,
lessees and users. This agreement to deliver the Equip-
ment and furnish facilities as hereinbefore provided is
of the essence of the agreement between the parties, and,
upon application to any court of equity having jurisdic-
tion in the premises, the Seller shall be entitled to a
decree against the Buyer requiring specific performance
hereof. The Buyer hereby expressly waives any and all
claims against the Seller and its agent or agents for
damages of whatever nature in connection with any retak-
ing of any Unit in any reasonable manner.

19.3. Retention of Units in Satisfaction of
Conditional Sale Indebtedness.At any time during the
continuance of a Declaration of Default, the Seller (af-
ter retaking possession of the Equipment as provided
above) may, at its election and upon such notice as is
hereinafter set forth, retain the Equipment in satisfac-
tion of the entire Conditional Sale Indebtedness and make
such disposition thereof as the Seller shall deem fit.
Written notice of the Seller's election to retain the
Equipment shall be given to the Buyer by telegram or
registered mail, addressed as provided in Section 23 and
to any other persons to whom the law may require notice,
within 120 days after such Declaration of Default. If
(i) the Seller elects to retain the Equipment, and
(Ti) the Buyer or any other person notified under the
terms of this Section 19.3 does not object in writing to
the Seller within 30 days from its receipt of notice of
the Seller's election to retain the Equipment, all of the
Buyer's rights in the Equipment shall thereupon terminate
and all payments made by the Buyer may be retained by the
Seller as compensation for the use of the Equipment,

?rovided that if the Buyer, before the expiration of the0-day period described in clause (ii) of this sentence
shall have paid and the Seller shall have received the
full Conditional Sale Indebtedness, together with inter-
est and all other indebtedness and payments payable under
this Agreement, as well as expenses of the Seller in
retaking possession of, removing -and storing the Equip-
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ment and the Seller's reasonable attorneys' fees and
legal expenses, and all the Buyer's obligations, indebt-
edness and liabilities to the Seller, the Lenders or the
Agent contained in the Assignment, the Lease Assignment
and the Participation Agreement shall have been performed
or paid in full, then in such event the Seller's security
interest in the Equipment shall be released. If notice
of objection is given as provided in clause (ii) of the
previous sentence, then the Seller may not so retain the
Equipment, but shall sell, lease or otherwise dispose of
it or continue to hold it pending sale, lease or other
disposition as hereinafter provided or as may otherwise
be permitted by law. If the Seller shall not have given
notice of intention to retain as provided in this Sec-
tion 19.3 or notice of intention to dispose of the Equip-
ment in any other manner, it shall be deemed to have
elected to sell the Equipment in accordance with the
provisions of this Section 19.

19.4. Sale of Equipment. At any time during
the continuance of a Declaration of Default, the Seller,
with or without retaking possession of any of the Equip-
ment, at its election and upon reasonable notice to the
Buyer and any other persons to whom the law may require
notice of the time and place, may sell the Equipment, or
one or more of the Units thereof, free from any and all
claims of the Buyer or any other party claiming from,
through or under the Buyer at law or in equity, at public
or private sale and with or without advertisement as the
Seller may determine, provided that if, prior to such
sale and prior to the making of a contract for such sale,
the Buyer shall have paid and the Seller shall have re-
ceived the full Conditional Sale Indebtedness, together
with interest and all other indebtedness and payments
payable under this Agreement, as well as expenses of the
Seller in retaking possession of, removing, storing,
holding and preparing the Equipment for, and otherwise
arranging for, the sale of the Equipment, and the
Seller's reasonable attorney's fees and legal expenses,
and all the Buyer's obligations, indebtedness and liabil-
ities to the Seller, the Lenders or the Agent contained
in the Assignment, the Lease Assignment and the Partici-
pation Agreement shall have been performed or paid in
full, then in such event the Seller's security interest
in the Equipment shall be released. The proceeds of such
sale or other disposition shall be applied as set forth
in this Section 19.
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Any sale under this Section 19.4 may be held or
conducted in New York, New York, at such time or times as
the Seller may specify (unless the Seller shall specify a
different place or places, in which case the sale shall
be held at such place or places as the Seller may spec-
ify), in one lot and as an entirety or in separate lots
and without the necessity of gathering at the place of
sale the property to be sold, and in general in such
manner as the Seller may determine, so long as such sale
shall be in a commercially reasonable manner. The Seller
or the Buyer may bid for and become the purchaser of the
Equipment, or any Unit thereof, so offered for sale. The
Buyer shall be given written notice of such sale not less
than 10 days prior thereto by telegram or registered
mail, addressed as provided in Section 23. If such sale
shall be a private sale (which shall be deemed to mean
only a sale where an advertisement for bids has not been
published in a newspaper of general circulation or a sale
where less than 40 offerees have been solicited in writ-
ing to submit bids), it shall be subject to the right of
the Buyer to purchase or provide a purchaser, within 10
days after notice of the proposed sale price, at the same
price offered by the intending purchaser or a better
price. In the event that the Seller shall be the pur-
chaser of any of the Units, it shall not be accountable
to the Buyer (except to the extent provided in this Sec-
tion 19), and in payment of the purchase'price therefor
the Seller shall be entitled to have credited on account
thereof all sums due to the Seller hereunder and under
any Basic Agreement.

19.5. Remedies Not Exclusive; No Waiver, etc.
Each and every power and remedy hereby specifically given
to the Seller shall be in addition to every other power
and remedy hereby specifically given to the Seller or now
or hereafter existing at law or in equity, and each and
every power and remedy may be exercised from time to time
and simultaneously and as often and in such order as may
be deemed expedient by the Seller. All such powers and
remedies shall be cumulative, and the exercise .of one
shall not be deemed a waiver of the right to exercise any
other or others. No delay or omission of the Seller in
the exercise of any such power or remedy and no renewal
or extension of any payments due under this Agreement
shall impair any such power or remedy or shall be con-
strued to be a waiver of any default or an acquiescence
therein. Any extension of time for payment under this
Agreement or other indulgence duly granted to the Buyer
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shall not otherwise alter or affect the Seller's rights
or the Buyer's obligations under this Agreement. The
Seller's acceptance of any payment after i-t shall have
become due under this Agreement shall not be deemed to
alter or affect the Buyer's obligations or the Seller's
rights under this Agreement with respect to any subse-
quent payments or default.

19.6. Application of Proceeds. All sums of
money realized under the remedies provided in this Sec-
tion 19 or which are otherwise held by the Seller and the
Agent under the Security Documents or the Participation
Agreement (except any sums of money realized upon a draw
on the Letter of Credit, the distribution of which is
governed exclusively by Section 8.3 of the Participation
Agreement) during the continuance of a Declaration of
Default shall be applied by the Seller or the Agent, as
the case may be, on receipt in the following order of
priority:

first, so much of such payments or amounts as
shall be required to reimburse the Seller for any
tax, expense, fees or other losses incurred by the
Seller, any advances made by the Seller pursuant to
any Basic Agreement, and all indemnities payable to
the Seller under any Basic Agreement, to the extent
not otherwise reimbursed and, if to the Agent, to
the extent incurred in connection with its acting as
Agent, and including any reasonable costs and ex-
penses in the retaking possession of, removing,
storing, holding and preparing the Equipment for,
and otherwise arranging for, the sale of the Equip-
ment, and reasonable attorneys' fees and legal ex-
penses, and any taxes, assessments or charges on the
Equipment prior to the Seller's security interest
which the Seller may consider necessary or desirable
to pay;

second, so much of such payments or amounts
remaining as shall be required to reimburse the
Lenders for any unpaid amounts owed to them pursuant
to Section 8.Kb) of the Participation Agreement and
as shall be required to pay to the Lenders any
amounts owed to them pursuant to the provisions of
Section 6 of the Lease and as shall be required to
pay any other indebtedness owed to any of the Lend-
ers or the Agent (other than Conditional Sale In-
debtedness and unless otherwise paid pursuant to
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paragraph "first" above) secured under the Condi-
tional Sale Agreement and at the time due and pay-
able; -

third, so much of such payments or amounts
remaining as shall be required to pay in full the
aggregate unpaid principal amount of the Conditional
Sale Indebtedness, and all accrued but unpaid inter-
est thereon, and premium, if any, to the date of
distribution (including interest on overdue princi-
pal and, to the extent permitted by applicable law,
overdue interest, at the rate for overdue payments
specified in Section 4.1) and, in case such moneys
shall be insufficient to pay in full all such
amounts at any time due and payable, then, first, to
the payment of all amounts of interest, and premium,
if any, at the time due and payable without prefer-
ence or priority of any installment of interest over
any other installment and, second, to the payment of
all unpaid principal amounts of Conditional Sale
Indebtedness at the time due and payable, without
preference or priority of any installment or amount
of principal over any other installment or amount of
principal; and

fourth, the balance, if any, of such payments
or amounts remaining thereafter, to the Buyer.

Each payment in clause second or third above to any Per-
son shall be made ratably, without priority of one Person
over another, in proportion that the amount due each such
Person under such clause bears to the aggregate amount
then due all such Persons under such clause.

If, after applying all sums of money realized
by the Seller under the remedies provided in this Sec-
tion 19, there shall remain any amount due to any Person
under the provisions of this Agreement or any Basic
Agreement, the Buyer shall, subject to the provisions of
Section 20, pay the amount of such deficiency to such
Person upon demand, together with interest from the date
of such demand to the date of payment, at the rate for
overdue payments specified in Section 4.1 and, if the
Buyer shall fail to pay such deficiency, such Person may
bring suit therefor and shall, subject to Section 20, be
entitled to recover a judgment therefor against the
Buyer.
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19.7. Costs and Expenses. The Buyer will pay
all reasonable expenses, including attorneys' fees and
legal expenses, incurred by the Seller in connection with
the Seller's enforcing its remedies under the terms of
this Agreement and such expenses shall constitute addi-
tional indebtedness secured hereunder. In the event that
the Seller shall bring any suit to enforce any of its
rights hereunder and shall be entitled to judgment, then
in such suit the Seller may recover reasonable expenses,
including reasonable attorneys' fees and legal expenses,
and the amount thereof shall be included in such judg-
ment.

19.8. Remedies Subject to Applicable Law and
Section 13.2. The foregoing provisions of this Sec-
tion 19 are subject in all respects to all mandatory
legal requirements at the time in force and applicable
thereto and to the Lessee's rights acknowledged in Sec-
tion 13.2.

SECTION 20. LIMITATION OF BUYER'S LIABILITY.

Subject to the proviso set forth at the end of
this first paragraph of Section 20, but notwithstanding
any other provision of this Agreement (including, but not
limited to, any provision of Sections 17 and 19), the
Seller agrees that the liability of the Buyer for all
payments to be made by it under this Agreement and for
agreements, representations or obligations under this
Agreement, with the exception only of the obligations set
forth in the second paragraph of Section 14, shall not
exceed an amount equal to, and shall be payable only out
of, the "income and proceeds from the Equipment", which
term shall mean (a) if a Conditional Sale Default shall
have occurred and be continuing, so much of the following
amounts as are held or received by the Seller or the
Buyer at any time after any such event and during the
continuance thereof: (_!•) all amounts of Basic Rent and
Additional Rent and amounts in respect of Casualty Occur-
rences paid for or with respect to the Equipment pursuant
to the Lease and any and all other payments made pursuant
to Section 20 of the Lease or any other provision of the
Lease and (ii) any and all payments or proceeds made or
received as the result of the sale, lease or other dispo-
sition of the Equipment or as proceeds of any policy of
casualty insurance maintained by the Lessee with respect
to the Equipment; and (b) at any other time, only that
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portion of the amounts referred to in the foregoing
clauses (i) and (ii) as are held or received by the
Seller or the Buyer and as shall be required to discharge
the portion of the Conditional Sale Indebtedness (includ-
ing prepayments thereof required in respect of Casualty
Occurrences and by the last two paragraphs of Sec-
tion 4.1) and/or interest thereon due and payable on the
date such amounts were required to be paid pursuant to
the Lease or as shall be required to discharge any other
payments then due and payable under this Agreement; pro-
vided that, in any event and at all times the Buyer shall
remain obligated on such amounts of interest due on such
Conditional Sale Indebtedness due on January 2, 1987 and
July 2, 1987, provided further that the term "income and
proceeds from the Equipment" shall in no event include
(x) Excepted Payments (as such term is defined in the
Lease Assignment) and (y_) amounts, which were received by
the Buyer or any assignee of the Buyer prior to the exis-
tence of such a Conditional Sale Event of Default which
exceeded the amounts required to discharge that portion
of the Conditional Sale Indebtedness (including prepay-
ments thereof required in respect of Casualty Occur-
rences) and/or interest thereon due and payable on the
date on which amounts with respect thereto received by
the Buyer or any assignee of the Buyer were required to
be paid to it pursuant to the Lease or which exceeded any
other payments due and payable under this Agreement at
the time such amounts were payable under the Lease.

The limitations in this Agreement on the li-
ability of the Buyer shall not derogate from (a) the
right of the Seller to proceed against the Equipment as
provided for herein for the full amount of any unpaid
portion of the aggregate Purchase Price of the Equipment
and interest thereon and all other payments and obliga-
tions hereunder or to proceed against the Lessee under
the Lease or the Consent or (b) the rights of the Agent
and the Lenders as .contemplated by Section 9.2 of the
Participation Agreement. Notwithstanding anything to the
contrary contained in Article 19 hereof, the Seller
agrees that in the event it shall obtain a judgment
against the Buyer for an amount in excess of the amounts
payable by the Buyer pursuant to the limitations set
forth in this Section, it will, accordingly, limit its
execution of such judgment to amounts payable pursuant to
the limitations set forth in this Section.
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SECTION 21. APPLICABLE STATE LAWS; WAIVERS.

Any provision of-this Agreement prohibited by
any applicable law of any jurisdiction shall as to such
jurisdiction be ineffective, without modifying the re-
maining provisions of this Agreement, provided that, if
the conflicting provisions of any such applicable law may
be waived, they are hereby waived by the Buyer to the
full extent permitted by law, it being the intention of
the parties hereto that this Agreement shall be deemed to
be a conditional sale and enforced as such.

Except as otherwise provided in this Agreement,
the Buyer, to the full extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take posses-
sion of or to sell or lease the Equipment, or any one or
more Units thereof, and any other requirements as to the
time, place and terms of the sale or lease thereof, any
other requirements with respect to the enforcement of the
Seller's rights under this Agreement and any and all
rights of redemption, and agrees that it will not assert
against any assignee of ACF Industries, inc. pursuant to
Section 16.2 any claim or defense which it may now or
hereafter have against ACF Industries, Inc.

SECTION 22. FURTHER ASSURANCES; RECORDING.

The Buyer will cause to be done, executed,
acknowledged and delivered all such further acts, convey-
ances and assurances as the Seller shall reasonably re-
quire for accomplishing the purposes of this Agreement.
The Buyer will take, or cause to be taken,' such action
with respect to the recording, filing, re-recording and
re-filing of this Agreement or any amendments and supple-
ments to this Agreement, and any financing statements,
continuation statements or other instruments as are nec-
essary, or as shall be reasonably required by the Seller
or any holder from time to time of any of the Conditional
Sale Indebtedness or counsel for the Seller or any such
holder to establish, perfect, preserve and protect, so
long as any Conditional Sale Indebtedness shall remain
outstanding, the security interests and other interests
created by this Agreement. The Buyer will promptly fur-
nish to the Seller certificates or other evidence sat-
isfactory to the Seller of such recording or filing or
re-recording or re-filing. The Buyer will, promptly
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after any change of name of the Buyer or any successor,
or any change of location of its principal place of busi-
ness, the office where it keeps its records concerning
the Equipment or any contracts relating thereto or its
chief executive office, furnish to the Seller information
with respect to any such change.

SECTION 23. NOTICES.

All notices, requests, demands and other commu-
nications required or contemplated by the provisions of
this Agreement shall, unless otherwise specified, be in
writing or by telex or telegraph, and shall be deemed to
have been given or made on the fifth Business Day after
deposit thereof in the United States mails, certified,
first-class postage prepaid, or when received if sent by
telex or telegraph or delivered by hand, addressed as
follows:

If to the Seller:

ACF Industries, Inc.
3301 Rider Trail South
Earth City, Missouri 63045

If to the Buyer:

BarclaysAmerican/Leasing, Inc.
201 South Tryon Street
P.O. Box 31217
Charlotte, North Carolina 28231

or, as to any party or any assignee of any party, to such
other address as such party or such assignee may from
time to time specify by notice hereunder.

SECTION 24. IMMUNITIES; SATISFACTION OF UNDERTAKINGS.

(a) No recourse shall be had in respect of any
obligation due under this Agreement, or referred to
herein, against any incorporator, stockholder, benefi-
ciary, director or officer, as such, past, present or
future, of the parties hereto, whether by virtue of any
constitutional provision, statute or rule of law or by
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enforcement of any .assessment or penalty or otherwise,
all such liability, whether at common law, in equity, by
any constitutional provision, statute or otherwise-, of-
such incorporators, beneficiaries, stockholders, direc-
tors or officers being forever released as a condition of
and as consideration for the execution of this Agreement.

(b) The obligations of the Buyer under Sec-
tions 8, 9.1, 9.2 (except the first and fourth sentences
of subdivision (a) to the extent such sentences require
delivery of notices and payment schedules), 10, 11, 12,
13, 14 (except the second paragraph thereof), 15.1, 19.1
(insofar as it relates to the Lessee), 19.2, 19.7 and 22
(except the last sentence) shall be deemed in all re-
spects satisfied by the Lessee's execution and delivery
of the Lease, subject to the following sentence. The
Buyer shall not have any responsibility for the Lessee's
failure to perform any such obligations, but if the same
shall not be performed they shall constitute the basis
for a Conditional Sale Event of Default pursuant to Sec-
tion 17(a).

SECTION 25. MISCELLANEOUS.

25.1. Waivers; Modifications. No term or
provision of this Agreement may be changed, waived, dis-
charged or terminated orally, but only by an instrument
in writing signed by the party hereto against which en-
forcement of the change, waiver, discharge or termination
is sought; no such instrument shall be effective (except
as to a waiver by any party hereto of one or more closing
conditions set forth in Section 6 or by reference in
clause (iv) of Section 3.1(c), where waiver by telex or
telegram shall be effective) unless a signed copy thereof
shall have been delivered to the Buyer and the Seller.

25.2. Binding Effect; Successors and Assigns.
The terms and provisions of this Agreement and the re-
spective rights and obligations of the parties hereunder
shall be binding upon, and inure to the benefit of, their
respective successors and (to the extent assignments are
permitted by this Agreement and the Participation Agree-
ment) assigns.

25.3. Captions; References. The captions in
this Agreement and in the table of contents are for con-
venience of reference only and shall not define or limit
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any of the terms or provisions hereof. References herein
to sections and subdivisions without reference to the
document in which they are contained are references to
this Agreement.

25.4. Execution; Original Counterpart. This
Agreement may be executed by the parties hereto on sepa-
rate counterparts and all such counterparts shall to-
gether constitute but one and the same instrument. Al-
though for convenience this Agreement is dated as of the
date first above written,, the actual date or dates of
execution hereof by the parties hereto is or are, respec-
tively, the date or dates stated in the acknowledgements
attached hereto. To the extent, if any, that this Agree-
ment constitutes chattel paper (as such term is defined
in the Uniform Commercial Code as in effect in any appli-
cable jurisdiction), no security interest in this Agree-
ment may be created through the transfer or possession of
any counterpart other than the original counterpart,
which shall be identified as the counterpart containing
the receipt therefor executed by the Agent on or immedi-
ately following the signature page thereof.

25.5. Governing Law. This Agreement is being
made and delivered in, and shall be governed by and con-
strued in accordance with the laws of, the State of New
York.
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IN WITNESS WHEREOF, the parties hereto have
caused this Agreement to be duly executed by their re-
spective officers thereunto duly authorized as of the day
and year first above written.

[Seal]

Secretary

[Seal]

Attest:

ACF INDUSTRIES, INC.

By K&Z-
Title: /senior Vice President

BARCLAYSAMERICAN/LEASING,
INC.

By .
Senior Vice President
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IN WITNESS WHEREOF, the parties hereto have
caused this Agreement to be duly executed by their re-
spective officers thereunto duly authorized as of the day
and year first above written.

[Seal] ACF INDUSTRIES, INC.

Attest:
By

Title:

[Seal] BARCLAYSAMERICAN/LEASING,
INC.

By
Senior VTce President
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STATE OF )
MISSOURI :
COUNTY OF )
ST. CHARLES

On
-before

ss .

!st day of Octoberthe
me personally

in the
19 86, -before me personally came John F. McCarthy
me known, who beina byjme dulv.swprn
.1 i_ • j . o3v)i KlQGi I iSl-L oO •that he resides at Earth city, MO.

year
, to
say

Sr vipe ACF Industries, Inc

_
did depose and

. L . i_ •that he is
the corporation

described in and which executed the above instrument;
that he knows the seal of said corporation; that one of
the seals affixed to said instrument is such corporate
seal; that it was so affixed by order of the Board of
Directors of said corporation, and that he signed his
name thereto by like order.

H. HARINETA ZIMMERMAN "~1

NOTARY PUBLIC STATE OF MISSOURI

ST. CHARLES COUNTY

MY COMMISSION EXP. APR. 7, 1990

THRU MISSOURI NOTARY ASSOC.

,fî J

NO 1 3 r/V C

'{NOTARIAL SEAL]

STATE OF

COUNTY OF )
s s *

On the day of
_

19 _ , before me personally came
in the year
to me known,_ _

who being by me duly sworn, did depose and say that he
resides at , that he is _ of
Bare laysAmeri can/Leas ing, Inc., the corporation described
in and which executed the above instrument; that he knows
the seal of said corporation; that one of the seals af-
fixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Directors of said
corporation, and that he signed his name thereto by like
order.

[NOTARIAL SEAL]
Notary Public
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STATE OF )
: ss. :

COUNTY OF )

On the day of _____ , in the year
19 , before me personally came , to
me known, who being by me duly sworn, did depose and say
that he resides at , that he is

°f ACF Industries, Inc., the corporation
described in and which executed the above instrument;
that he knows the seal of said corporation; that one of
the seals affixed to said instrument is such corporate
seal; that it was so affixed by order of the Board of
Directors of said corporation, and that he signed his
name thereto by like order.

Notary Public

[NOTARIAL SEAL]

STATE OF )
North Carolina: ss . :
COUNTY OF )
Mecklenburg

On the 2nd day of October in the year
19 86, before me personally came * _ __, to me known,
who being by me duly sworn, did depose and say that he
resides a t Charlotte ,N . C T , that he is Sr. V.p. of
Bar clays American/Leas ing, Inc., the corporation described
in and which executed the above instrument; that he knows
the seal of said corporation; that one of the seals af-
fixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Directors of said
corporation, and that he signed his name thereto by like
order.
* C. L. Burbank, III

/ Notary Public
[NOTARIAL SEAL] ^ cession expires: 9-6-91
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SCHEDULE A

Equipment = 272 new ACF Model 5711,
5800 CUFT, center flow,
covered hopper cars

Number of
Units

222

Purchase Price

50

Serial Numbers

ELTX 1100 to
1321, inclusive

ELTX 1322 to
1371, inclusive

Per Unit

$47,275
(inclusive
of $850
delivery
cost)

$46,275
(inclusive
of $850
delivery
cost)

Total

$10,495,050
(inclusive
of $188,700
delivery
cost)

$2,313,750
(inclusive
of $42,500
delivery
cost)

Total
Units 272

Total Purchase
Price $12,808,800



SCHEDULE B

Payment Schedule for Each $1,000/000
of Conditional Sale Indebtedness

Payment
Date

July 2, 1987
January 2, 1988
July 2, 1988
January 2, 1989
July 2, 1989
January 2, 1990
July 2, 1990
January 2, 1991
July 2, 1991
January 2, 1992
July 2, 1992
January 2, 1993
July 2, 1993
January 2, 1994
July 2, 1994
January 2, 1995
July 2, 1995
January 2, 1996
July 2, 1996
January 2, 1997
July 2, 1997
January 2, 1998
July 2, 1998
January 2, 1999
July 2, 1999
January 2, 2000
July 2, 2000
January 2, 2001
July 2, 2001
January 2, 2002
July 2, 2002
January 2, 2003
July 2, 2003
January 2, 2004
July 2, 2004
January 2, 2005
July 2, 2005
January 2, 2006
July 2, 2006

Debt
Service

47,350.00
105,876.05
44,578.79
61,297.26
43,787.17
62,088.88
42,920.59
62,955.55
41,971.93
63,904.12
40,933.44
59,296.02
40,063.97
57,194.00
39,252.87
57,439.09
75,107.08
36,653.28
74,865.64
34,843.92
75,503.75
32,918.68
76,184.21
30,870.06
88,143.20
28,158.17
95,055.66
24,990.58
108,361.08
21,042.98
112,701.09
16,702.97
117,472.53
11,931.53

122,718.28
6,685.78

128,485.50
918.56

20,318.03

Interest
Payment

47,350.00
47,350.00
44,578.79
44,578.79
43,787.17
43,787.17
42,920.59
42,920.59
41,971.93
41,971.93
40,933.44
40,933.44
40,063.97
40,063.97
39,252.87
39,252.87
38,391.75
36,653.28
36,653.28
34,843.92
34,843.92
32,918.68
32,918.68
30,870.06
30,870.06
28,158.17
28,158.17
24,990.58
24,990.58
21,042.98
21,042.98
16,702.97
16,702.97
11,931.53
11,931.53
6,685.78
6,685.78
918.56
918.56

Principal
Payment

0.00
58,526.05

0.00
16,718.47

0.00
18,301.71

0.00
20,034.96

0.00
21,932.19

0.00
18,362.58

0.00
17,130.03

0.00
18,186.22
36,715.33

0.00
38,212.36

0.00
40,659.83

0.00
43,265.53

0.00
57,273.14

0.00
66,897.49

0.00
83,370.50

0.00
91,658.11

0.00
100,769.56

0.00
110,786.75

0.00
121,799.72

0.00
19,399.47

Ending
Principal

1,000,000.00
941,473.95
941,473.95
924,755.48
924,755.48
906,453.77
906,453.77
886,418.81
886,418.81
864,486.62
864,486.62
846,124.04
846,124.04
828,994.01
828,994.01
810,807.79
774,092.46
774,092.46
735,880.10
735,880.10
695,220.27
695,220.27
651,954.74
651,954.74
594,681.60
594,681.60
527,784.11
527,784.11
444,413.61
444,413.61
352,755.50
352,755.50
251,985.94
251,985.94
141,199.19
141,199.19
19,399.47
19,399.47

0.00

TOTALS: 2,211,542.33 1,211,542.25 1,000,000.00


